




hear? What did you feel?

Fifth, explain your role. Many young

people do not know lawyers. They know

teachers, doctors and dentists, but, often,

you will be the first lawyer in their lives.

It is useful to explain what your job is in

relation to the child, the family and the

court system. For adolescents, especially,

it is important to explain how

seriously we accept our obliga­

tion ofconfidentiality. Bring out

their expectations and try to

reach a common understanding.

Sixth, address any compe­

tency issues. OEC 601 is mini­

mal, requiring only that the

witness be able to perceive and

to make known his or her per­

ception to others. Nevertheless,

the court may conduct a com­

petency hearing pursuant to

OEe 104(1). The rules of evi­

dence do not apply to a compe­

tency hearing, and the court

may deny the defendant the opportu­

nity to ask questions.

Seventh, for child witnesses who are

not your clients, consider how to blunt

the defense insinuations that you put

words into the child's mouth. "Did Ms.

Attorney talk to you? Did she tell you

want to say?" "Yes, she told me to tell the

truth." Do not say or do anything that

you would not say or do if the defense

lawyer were present.

Language and syntax
In his article, Children, Language and

the Law, Roger Shuy discusses how chil­

dren understand and use language dif­

ferentlyfrom adults. 66 MONT L. REV
61 (2005). Some ofhis examples, which

follow, emphasize why you must be care­

ful.

• "Remember" Many children up to

age eight or nine believe that to "re­

member" something means that they

must have forgotten it first.

• "Any" - A young child will gener­
ally answer "no" to questions using

"anyone" or "anything" or any variant

of"any" regardless of the true answer.

That's because "any" is too non-spe­

cific to generate consistent answers.

• Multiple nouns can confuse. Judge:

"Will you promise to tell me the

truth." Child: "I'm sure you will." In

this example, drop a noun / concept

with the question: "Do you promise

to tell the truth."

• Avoid negatives such as «You could

see he was not in the crosswalk?"

Negatives confuse children until age

nine. Instead, the child will likely

understand the question as, "You

could not see he was in the cross­

walk?"

Even with adults, lawyers need to

simplify, simplify and simplify their ques­

tions. That mantra is even more impor­

tant with children.

Bolstering or correcting
In trial, the bolstering should come

before you call the child to the witness

stand.

Lay witnesses. The jury should already

know the child through photos, videos,

friends, family, day care providers and

teachers. There should be virtually noth­

ing new for the jury to learn from the

child. Keep the direct exam short.

Expert witnesses. In addition to your

medical witnesses, what other experts

might be useful? Do any syndromes or

psychological diagnoses apply? Ifharmful

prior statements exist, then maybe you

need an expert on child development to

explain why the child answered questions

the way he or she did.

Prior statements ofyour child witness.

Make sure you have the prior statements

handy and know your rules on use of

prior consistent statements to rehabilitate

and prior inconsistent state­

ments to impeach our own

witness, if necessary. If your

case involves sexual abuse, read

OEC 803(18a).

A happy ending
A happy ending for your

child client and you begins

with that first meeting in the

family home. Discuss the ben­

efits ofa professional conserva­

tor on juror perception and get

one appointed before settle­

ment or trial. Here are just two

true stories, which illustrate

why you want a professional conservator.

In one case, the mom thought the

settlement money for her four-year-old

should pay for a Camaro. She reasoned

it would be much easier on the boy to

ride in a car than on the bus. Happily, I
don't know ifmom's reasoning prevailed.

In another case, the dad, a medical

professional, thought some ofthe money

to compensate his son for a lost eye

should be invested in a new family home

on the Clackamas River. Real estate, he

figured, was a better investment than

annuities or certificates of deposits or

other conservative options. Fortunately,

I did not participate in that debate. I can

sleep well knowing the child is protected,

and he will have no reason to sue me

later.
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